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CITY OF LEAVENWORTH 
100 N. 5th Street  
Leavenworth, Kansas 66048 
www.lvks.org 

CITY COMMISSION REGULAR MEETING 
COMMISSION CHAMBERS 

TUESDAY, OCTOBER 25, 2016, 7:00 P.M. 
Welcome To Your City Commission Meeting - Please turn off all cell phones during the commission meeting. 

Meetings are televised everyday on Channel 2 at noon, 7 p.m. and midnight 
 

CALL TO ORDER - Pledge of allegiance followed by silent meditation  

Presentations and Proclamations: 

1. Proclamations: Military Retiree Appreciation Day, October 29, 2016 (pg 2) 

 
OLD BUSINESS: 

Consideration of Previous Meeting Minutes: 

2. October 11, 2016 Regular Meeting Minutes Action: Motion (pg 3) 

3. Bids for Demolition of 724-26 and 728-30 Pottawatomie  (tabled from February 2016 and September 27, 

2016) Action: Motion (pg 11) 

NEW BUSINESS: 

Citizens Participation (i.e. Items not listed on the agenda or receipt of petitions) 

Resolutions: 
 

4. Resolution No. B-2151 PHA 2017 Annual Plan (Leavenworth Housing Planters II)   Action: Motion (pg 12) 
 
Bids, Contracts and Agreements: 
 

5. Consider Lease of City Owned Property  Action: Motion (pg 34) 

First Consideration Ordinances: 

6. First Consideration Ordinance Special Use Permit – Child Care Center 936 Osage Action: Consensus (pg 
44) 

 
7. First Consideration Ordinance Special Use Permit – Communications Tower – Olive St Action: Consensus 

(pg 72) 
 

8. First Consideration Ordinance Consideration of Ordinance requiring two considerations Action: 
Consensus (pg 109) 

Consent Agenda: 

Claims for October 8, 2016 through October 21, 2016 in the amount of $936,561.26; Net amount for Pay #21 
effective October 14, 2016 in the amount of $299,240.09   (No Fire & Police Pension).  Action: Motion 
 
Other Items: 

Adjourn Action:  Motion 
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LEASE AGREEMENT 
for Don and Sherry Brown owners of property in Leavenworth, Kansas 

THIS AGREEMENT made and entered into this 25th day of  October, 2016, by and between Don 
and Sherry Brown “BROWNS,” and the City of Leavenworth, Kansas hereinafter referred to as 
the "CITY." 

WHEREAS, the CITY owns and operates the area indicated in Attachment A "PROPERTY," 
which is in part to be used for a companion area for The Depot restaurant; and 

WHEREAS, the BROWNS and the CITY have discussed certain agreements by which the 
BROWNS will lease the PROPERTY from the CITY for 5 years for the sum of $10.00 and whereas 
the lease may be renewed for an additional five years upon written agreement of the parties, and/or 
automatically renewing unless either party provides written notification within 30 days of 
expiration; and 

WHEREAS, the CITY and the BROWNS have jointly agreed for the use and operation of the 
PROPERTY upon the terms and conditions set forth herein. A map attached to this agreement 
marked as exhibit A will define the property subject to this lease agreement.  Exhibit A will 
identify approved operating areas.  

NOW, THEREFORE, in order to clarify and set forth the duties and responsibilities of each party, 

the parties hereto agree as follows: 

1. TERM. This Agreement shall commence on Nov. 1, 2016, and continue as set forth above 
requiring a written renewal after the initial five-year period, and/or automatically renewing 
unless either party provides written notification within 30 days of yearly expiration. 

2. USE OF PROPERTY. The CITY hereby grants to the BROWNS the right to use and operate 
the PROPERTY, as if they held ownership in regards to pruning, trimming, mowing and 
other City authorized vegetation control and general use, all in adherence with City, State 
and Federal regulations. 

3. GENERAL USE AND CONDITIONS OF THE PROPERTY. The PROPERTY shall be 
used by the BROWNS under the following general conditions: 
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(a) The PROPERTY may be used for the following park and/or recreational purposes 
only, and no others: To allow pedestrian gatherings, general pedestrian traffic to 
accommodate patrons of the Depot, for public and private events. 

(b) The BROWNS and/or authorized agents are granted the sole responsibility of 
operating, managing, and supervising all activities conducted at the PROPERTY.  

(c) Before any person may use the PROPERTY and as an express condition of continued 
use, the BROWNS or authorized user must have and present to the CITY satisfactory 
proof of current in force insurance as set forth hereafter. All insurance issues must be 
submitted to the City and approved by the City Clerk after consultation with the 
Insurance Carriers for the City of Leavenworth, Kansas. 

(h) Notwithstanding anything contained herein to the contrary, the CITY expressly 
reserves the right to close the PROPERTY, either temporarily or on a permanent basis, 
in the event that it determines that there are dangerous and/or repeated violations of the 
terms of this agreement.  

(i) Except as otherwise provided in this Agreement, any dispute concerning a question 
of fact arising under this Agreement which is not disposed of by agreement shall be 
decided by the CITY's designated official who shall reduce his/her decision to 
writing and mail or otherwise furnish a copy thereof to the BROWNS. The decision of 
the designated official shall be final and conclusive unless, within 10 days from the 
date of receipt of such copy, the BROWNS mail or otherwise furnish to the 
designated official a written appeal. The decision of the designated official or his 
duly authorized representative for the determination of such appeals shall be final and 
conclusive unless determined by a court of competent jurisdiction to have been 
fraudulent, capricious, arbitrary, or so grossly erroneous as necessarily to imply bad 
faith, or not supported by reasonable evidence. In connection with any appeal 
proceeding under this condition, the BROWNS shall be afforded an opportunity to 
be heard and to offer evidence in support of its appeal. Pending final decision of a 
dispute hereunder, the BROWNS shall proceed diligently with the performance of 
the Agreement and in accordance with the designated official's decision. 

(j) This condition does not preclude consideration of the law questions in connection 
with decisions provided for in the immediately preceding, provided that nothing in 
this Condition shall be construed as making final the decision of any administrative 
official, representative, or board on a question of law. 

(k) The right is hereby expressly reserved to the CITY, its officers, agents, and 
employees to enter upon the PROPERTY at any time and for purposes necessary or 
convenient for its purposes, and/or make any other use thereof as may be necessary 
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in connection with its purposes, and the BROWNS shall have no claim for damages 
of any character on account thereof against the CITY or agent, officer, or employee 
thereof. 

4. BROWNS DUTIES AND RESPONSIBILITIES. the BROWNS, shall assume the 
following duties and responsibilities: 
(a) The BROWNS shall keep the PROPERTY and surrounding premises in good order 

and in a clean, sanitary, and safe condition and in a condition satisfactory to the 
CITY.  

(b) If the BROWNS desire to make any capital improvements to the PROPERTY during 
the term of this agreement the BROWNS shall prepare and provide to CITY at least 
ninety (90) days in advance of any proposed capital improvements a detailed capital 
improvement plan for the PROPERTY. The written consent of the designated official 
of the CITY must be obtained before any such improvements are made. Unless 
otherwise agreed to in writing by CITY, any such improvements shall be at the sole 
expense of the BROWNS and the BROWNS shall timely pay for such 
improvements. Any and all such improvements shall become the sole property of the 
CITY, subject to the right of the BROWNS to use such improvements during the term 
of this agreement. 

(c)  The BROWNS shall not allow any lien, judgment, encumbrance against, or 
assessment on the CITY or any property of the CITY. 

(d) Any property of the CITY damaged or destroyed by the BROWNS or its members or 
guests incident to the exercise of the privileges herein granted shall be promptly 
repaired or replaced by the BROWNS to the satisfaction of the CITY. 

(e) The BROWNS acknowledge that it has inspected the PROPERTY, knows its current 
condition, and understands that the same is granted without any representation or 
warranties whatsoever and without obligation on any part of the CITY. 

(f) The BROWNS shall not permit or allow any vendors, sales, or solicitations at the 
FIELD or during its activities without the prior written approval of the CITY. 

(g) The BROWNS shall comply with all Policies and Procedures adopted from time to 
time by CITY and with all applicable Federal, State, and Municipal laws, rules, 
ordinances, and regulations governing operation of its activities and agrees to and shall 
hold the CITY, its directors, agents and employees harmless from any loss or damage 
occasioned by violation thereof. The BROWNS further agrees to obtain all required 
licenses and permits and maintain same for the term of this Agreement.  

(h) The BROWNS shall not use the PROPERTY or permit it to be used for any illegal or 
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immoral business or purpose: there shall not be carried on or permitted upon the 
PROPERTY any activity which would constitute a nuisance. 

(i) The BROWNS shall commit no waste of any kind, nor in any manner substantially 
change the contour or condition of the PROPERTY, except as may be authorized by 
the CITY. 

5. CITY'S DUTIES. 

(a) The CITY agrees to provide the space and location for the activity as set forth in 
Exhibit A.  

6. INDEMNITY. The CITY shall not be responsible for damages to property or injuries to 
persons that may arise from or be incident to the exercise of the privileges herein granted, or 
for the damages of the property of the BROWNS or its members or guests, or for damages to 
the property or injuries to the person of the BROWNS officers, agents, or employees or others 
who may be at or on the PROPERTY or related facilities at their invitation or the invitation 
of any one of them, arising from or incident to any CITY activities at or on the 
PROPERTY or related facilities, and the BROWNS shall hold the CITY harmless from all 
such claims. 
The BROWNS agree to indemnify, defend, and hold harmless the CITY from and against 

claims, demands, judgments, loss, expense or liability on account of or arising from any 
accident, injury, or damage to any person or property on or about the PROPERTY where 
such accident, injury, or damage results from any act, omission, or negligence on the part of 
the BROWNS, its officers, employees, agents, invitees or guests, including payment of 
reasonable attorney's fees and litigation expenses incurred by CITY. 
 

7. INSURANCE. The BROWNS shall obtain, and continuously maintain in full force from 
and after the commencement of this agreement through the term of this Agreement, a 
Commercial General Liability Insurance Policy, with coverage on an occurrence basis, 
written by an insurance company duly authorized to do business in the State of Kansas. 
The CITY shall be named as an “Additional Insured” for all liability coverage, including 
any claim or suit of any kind or nature arising from the BROWNS us of the property, or 
from any activities or actions of the BROWNS in conductions its activities or otherwise 
arising under any obligation of the BROWNS pursuant to this agreement. Said policy, if 
mutual, shall be non-assessable. The BROWNS shall provide the CITY with a Certificate 
of Insurance providing the following: 

(a) The Commercial General Liability coverage shall include Broad Form Contractual 
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Liability, Broad Form Property Damage, Personal Injury, and Independent 
Contractor’s Coverage. Said policy shall provide for a bodily injury, property 
damage, and products liability limit of not less than $500,000.00 per accident or 
occurrence with an aggregate limit of not less than $1,000,000.00. 

(b) The form of the policy shall be acceptable to CITY and the BROWNS shall provide 
CITY with a copy of the proposed policy as soon as possible. The BROWNS shall 
provide CITY with a certificate evidencing the issuance of such policy and shall 
require the insurance company to provide thirty (30) days advance written notice to 
the CITY in advance of any lapse, termination, or cancellation of the policy or any 
substantial impairment of the coverage. Notwithstanding any other provision 
contained herein to the contrary, the failure of the BROWS to provide and 
continuously maintain such insurance coverage shall be grounds for immediate 
termination of this agreement by the CITY sending notice of such termination to the 
BROWNS. The BROWNS shall promptly notify CITY of any claim in connection 
with such insurance, including full details thereof and an estimate of the amount of 
loss or liability. The CITY will only accept coverage from an insurance carrier who 
offers proof that it: 

i. is licensed to do business in the State of Kansas 
ii. carries a Best’s policyholder rating of A-IX or better or 

iii. is a company mutually agreed upon by the CITY and the BROWNS 
(c) A copy of said Certificate of Insurance shall be filed with the CITY. The premium 

shall be paid by the BROWNS. 

8. TERMINATION FOR CONVENIENCE. This agreement may be terminated at any time 
by either party upon ninety (90) days advance written notice. 

9. DEFAULT. The BROWNS shall be in default hereunder if (1) The BROWNS sell any 
property adjacent to the PROPERTY (2) the BROWNS shall fail to observe, keep or 
perform any other provision of this Agreement; or (3) the BROWNS filing of any 
bankruptcy action by or against the BROWNS, the insolvency of the BROWNS, or the general 
assignment by the BROWNS of its assets for the benefit of its creditors. CITY shall be in 
default hereunder if it shall fail to observe, keep or perform any provision of this Agreement, 
and such failure shall continue for a period of ten (10) days after written notice is given by the 
BROWNS. 

10. REMEDIES. If the BROWNS are in default and such default shall continue for a period of 
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ten (10) days after written notice is given by the CITY (except for the failure by the 
BROWNS to maintain insurance which shall require no notice and shall be the basis for 
immediate default and termination), the CITY shall have the right to exercise any one or more 
of the following remedies, concurrently or separately, and without any election of remedies 
being deemed to have been made: (a) the CITY may terminate this Agreement and retain as 
damages any and all payments made by the BROWNS; (b) the CITY may pursue any other 
remedy available by law or in equity. No right or remedy herein conferred upon or reserved 
to the CITY is exclusive of any other right or remedy herein, or by law or by equity provided 
or permitted, but each shall be cumulative of every other right or remedy given herein or 
now or hereafter existing by law or equity or by statute or otherwise, and may be enforced 
concurrently therewith or from time to time. No single or partial exercise by the CITY of any 
right or remedy hereunder shall preclude any other or further exercise of any other right or 
remedy. 

If the CITY is in default and such default shall continue for a period of ten (10) days after 
written notice is given by the BROWNS, the BROWNS shall have the right to pursue any 
remedy available by law or in equity. No right or remedy herein conferred upon or reserved 
to the BROWNS is exclusive of any other right or remedy herein, or by law or by equity 
provided or permitted, but each shall be cumulative of every other right or remedy given 
herein or now or hereafter existing by law or equity or by statute or otherwise, and may be 
enforced concurrently therewith or from time to time. No single or partial exercise by the 
BROWNS of any right or remedy hereunder shall preclude any other or further exercise of 
any other right or remedy. 

11. NOTICE. Any notices of demand to be given by one party to the other as required by this 
Contract or otherwise shall be delivered by the deposit thereof in the United States mail, 
postage prepaid, certified, with return receipt requested by personal delivery or by facsimile 
(with the original being mailed by certified mail) to the parties at the addresses listed below 
unless, in the event of any change of address, the other party shall have been notified 
promptly in writing of a change of address. Said notice shall become effective on the date 
postmarked or the date of delivery (in the case of notice personally delivered or sent by 
facsimile). 
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TO CITY: 
City Clerk for the City of Leavenworth 
Leavenworth City Hall 
100 N. 5th Street 
Leavenworth, Kansas 66048 
913-682-9201 

 
TO BROWNS: 
Don and Sherry Brown 
c/o Kansas Country Store 
728 Cherokee Street 
Leavenworth, Kansas 66048 
913-651-6761 

13. ASSIGNMENT. This Agreement shall inure to the benefit of, and be binding 
upon, the parties hereto and their successors and assigns, PROVIDED, HOWEVER, 
that the BROWNS shall not transfer or assign its rights or liabilities hereunder to 
any other party without the express written consent of the CITY. 

14. VERBAL STATEMENTS NOT BINDING. It is understood and agreed that the 
written terms and provisions of this agreement shall supersede all prior verbal 
statements of any and every official and/or other representative of the BROWNS 
and the CITY, and such statements shall not be effective or be construed as entering 
into, forming a part of, or altering in any way whatsoever, the written agreement. 

15. PROVISIONS SEPARABLE. It is the intent of the parties hereto in the 
preparation and execution of the agreement to avoid a conflict with the applicable 
laws or regulations of the State of Kansas; and if any provision herein is found to be 
in conflict with the regulation, it is the intent of the parties hereto that such provision 
shall have no force and effect, and the remainder of the agreement shall be valid as 
though such conflicting provision had not been written or made a part hereof. 

16. APPLICABLE LAW. This Agreement shall be construed under the laws of the 
State of Kansas. 

 
IN WITNESS WHEREOF, the parties have executed this Agreement on the day and year set 
forth below. 
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City of Leavenworth Kansas 

Dated: _    
Mayor Larry Dedeke, City of Leavenworth 
 

Attest: 
 
 
___________________________________ 
City Clerk Carla Williamson 

 

APPROVED AS TO FORM: 

       
Thomas M. Dawson, City Attorney, Leavenworth 
 
 
 
 
The BROWNS 
 
Dated: __________________          
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